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I. THE COOPERATIVE ENVIRONMENTAL AGREEMENT PROGRAM

Governor Thompson introduced the Environmental Cooperation Pilot Program as
part of the 1997-1999 Biennial Budget. It is designed to evaluate innovative
environmental regulatory methods. ‘

Under this program DNR can enter into up to ten Cooperative Environmental
Agreements in the next five years with persons who own or operate facilities required
by law to be covered by licenses or permits. An environmental management system

forms the basis for whole-facility regulation.

The intent of agreements is to establish superior environmental performance and
reduce administrative burdens by superseding administrative requirements of permits
and approvals specified in the agreement. Agreements are designed to promote the
reduction of overall levels of pollution through this more flexible approach.

Agreements will include: a commitment to superior environmental performance; an
environmental management system; specific waste reduction goals; any approvals
replaced by the agreement; any operational flexibilities and variances granted; a
commitment to release periodic performance evaluations; and a plan to involve the
public. Both regulated and non-regulated environmental impacts are eligible for
inclusion in the Agreement. o R :

DNR and the participating company are signatories to the agreement however, other
parties can be involved in the negotiating process. The participating company is
required to include public participation in this process and DNR will provide an
opportunity for public comment for at least 30 days on any proposed issuance,
amendment, or revocation of a Cooperative Environmental Agreement. The law also

allows for public informational meetings if desired.

The following table illustrates common issues raised by industry regarding the current
regulatory system and how the Cooperative Agreement program relates to those

issues.




Table I: Reg‘uiatery Issues and

Environmental Management Opportunities

i Common Theme/Issue

“Permit process is complex, information-intensive, and time-
consuming.

Relation to Cooperative Agreement
Program, ISO 14001 Pilot & WDNR

Breakthrough legislation in the 1997-1999 Biennial Budget
allows DNR the opportunity for ten cooperative agreements
over five years with persons who own or operate facilities
that are covered by licenses or permits under current law,
Flexible approaches envisioned under this programs can
streamline permit processing. :

| Permit rules focus on a single media and do not allow cross-
media or pollution prevention trade off.

An 150 14001 EMS shows the total facility's environmental
impacts and goals for continual i lmprovement. An EMS sets
forth how it will assess the company's environmental

performance.

- Environmental reporting is fragmented, redundant, complex,
and paper-intensive; it poorly addresses public concerns and
needs.

IS0 14001 is a whole-facility approach for environmental
management which integrates all media into one plan. WDNR
is committed to helping facilities create an effective public
outreach program through the Cuoperat:ve Agreement for
mterested persons. - ;

Prescriptive compliance procedures, and the associated
penalties, discourage companies from trying innovative
approaches to protecting the environment.

- establishing an environmental policy, setting performance

IS0 14000 is a performance standard rather than a
compliance standard. it provides a framework for

objectives for the EMS, and continually improving the
system. The Cooperative Agreement will offer deferred civil
enforcement for self-discovered violations that can be

quickly remedied.

Small business lack access to compliance and pollution
prevention assistance and cannot afford the time and expense of

implementing an 150 14001 EMS.

WDNR will provide assistance at the request of the facility.
Industry secter specialists from the Bureau of Cooperative
Environmental Assistance are involved and ready to help.

The correlation between program activities relating to a specific
organization and the associated fees or fines is sometimes
perceived as onerous and unclear.

The Cooperative Environmental Agreement program is
designed to reduce administrative burdens, reduce overall
levels of pallution through z flexible approach, and provide
ane-stop permitting in measurabie and verifiable terms.




II. Current Status

QOutreach

The first year of the Cooperative Environmental Agreement Program has been
primarily spent in setting up the program, educating the public, DNR staff and
companies about the program, and in soliciting companies' participation. A fact sheet
and application outline were developed and mailed to 400 major air sources in
Wisconsin and to the members of the Small Business Advisory Council, the Small

- Business Environmental Council, and the ISO 14000 Working Group. A cover letter
co-signed by Governor Thompson and Secretary Meyer introduced the program and
invited companies to participate in the Cooperative Agreement Program (See appendix B.)

From the initial mailing we received 49 requests for additional information on the
Cooperative Agreement Program. These interested companies were sent the 3-page

application form.

Face-to face meetings explaining the program have been held at 11 companies along
with numerous public speeches to provide information and answer specific questions on

this program.

An informal poll was taken of DNR staff and business leaders asking what type of
regulatory flexibility is either most commonly asked for or would be valuable to -
businesses in the State. The list (see appendix C) breaks down into 5 main categories:
Testing, Reporting and Recordkeeping; Permitting; Standards and Regulations;
Compliance, Inspection and Enforcement; and Resources.

Applications

Arbitrary application deadlines of June 1 and December 1 of each year were
established. The two Wisconsin facilities submitted applications for this program so far

are:

Kohler -- Generator Facility located in the Town of Mosel
Navistar International in Waukesha

Both companies have completed a baseline environmental evaluation of their facilities
using an EMS protocol developed by the University of North Carolina.




The companies also submitted general flexibility requests which include:

1. Reduced sampling frequency for wastewater discharges.

2. Removal of requirements to monitor for pollutants not in the system based
upon previous analyses.

One-stop permitting with one individual contact from the DNR.

Simplification of regulations and standards.
Reduced inspections as a result of implementation of an ISO 14001

Environmental Management System.
6. Public Sector endorsement of the Project, good public relations from the DNR,

and credit for previous pollution prevention activities.
7. That regulatory flexibility be used where applicable to negotiate future

agreements.
8. Single permit to cover a facility with a single, SImphﬁed reporting form.

9. A facility-wide permit cap.
10. Recognition of the Cooperative Agreement as enforceable as a Title V air permit.

11. Administrative approval of reuse of waste products.

Gt W

WDNR is beginning the negotiation process with these two facilities.

EPA

EPA recognizes the need to support innovative regulatory programs being developed in
the States. Accordmgiy, they negotiated an agreement to foster regulatory innovation
with the Environmental Council of States (ECOS), which was signed in April 1998.
This agreement solidifies a partnership where the states are a natural laboratory for
testing new reinvention ideas and where EPA promotes clearer, cheaper, smarter
environmental regulatory innovation at all levels of their organization (see appendix D).

The Cooperative Environmental Agreement program is one innovation that will be
tested under the ECOS/EPA Regulatory Innovation Agreement. The agreement sets
principles and expectations to guide both parties in the testing and measurement of
regulatory innovations. This forms the basis for a partnership which differs from the

current Federal oversight approach.

The statutory authority for the Cooperative Environmental Agreement Program only
requires that EPA be consulted early in this process. US EPA is not a signatory to the
Cooperative Environmental Agreements. However, a basic tenant of this program is to
have the Cooperative Environmental Agreements viewed by the regulatory community
and the public as enforceable documents. Therefore, it is important for US EPA to
participate in the Cooperative Agreement process to make this happen.




Two meetings with US EPA Region were held to discuss specifics on the relationship
between Wisconsin DNR and EPA in the Cooperative Environmental Agreement
Program. We are currently working toward a Memorandum of Agreement on this
program that would give WDNR the ability to undertake this pilot program without
undue Federal oversight. A process is envisioned where EPA would be kept informed
about the Agreement negotiations but would not be directly involved except at
specified check points (such as the state granting any variances from current
regulations). :

Challenges

The biggest challenge is interesting small businesses in the Cooperative Environmental
Agreement Program. Small businesses have told us they won't consider participating in
this pilot for a variety of reasons. These include: resource shortage, concern with
engaging stakeholders, and not needing regulatory flexibility due to their limited
regulatory exposure.

WDNR also faces a challenge in developing educational tools. Companies have
approached WDNR on getting more information on what is expected of an interested
person’s group. Tools are needed so that the public both understands and knows how

to impact the process.

HI. Future Steps

The foliowmg objectives have been set for the next phase of this program:

1. By January 1999, have the first Cooperative Environmental Agreement
negotxatzd and signed.

2. By December 1999, have two additional Cooperative Environmental
Agreements negotiated and signed.

3. Pull an external committee together with representatives of government,
environmental and business groups together to look at implementation issues

for this program.

4. Develop a survey mechanism to determine interested person confidence in this
process.

5. Track companies' eﬁwronmentai perfonnancc by using the UNC ISO 14090
data protocols.

6. Work with trade associations to help get small businesses involved in the
program. |

7. Develop a memorandum of understanding with US EPA on implementation of
the Cooperative Environmental Agreement Pilot Program.




IV. Summary of Cooperative
Environmental Agreement
Legislation

Ten cooperative agreements will evaluate
innovative environmental regulatory
methods that meet the following goals:
(See also Appendix A.) |

«  Provide the same level of protection
of public health as current
regulations.

* Encourage systematic assessment of
impacts to-environment (ISO
14001).

*  Encourage efficiency and cost-
effective, verifiable strategies.

» Encourage superior environmental

performance.
» Recognize and reward leading
- companies.
* Encourage the transfer of
information. :

« Consolidate permxttmg re:qu;rements

»  Grant regulatory flexibility.

* Reduce government transaction
costs.

. Encourage public particzpanon

» Improve public information and
access to performance information.

» Encourage facilities to work with
communities.

» Increase trust among affected parties.

¢ Assess administrative burden and
costs associated with operating under
the agreement.

»  Specify the term of the agreement for
5 years with a possible extension of
an additional 5 years.

Content of Agreement

Identify covered facility(s).

Specify permits and approvals
covered.

Comrmit to an environmental
management system.

Commit to superior environmental
performance. :
Specify goals in measurable terms.
Identify specific changes.

Contain enforceable pollution limits
that are at least as stringent as
current limits.

Describe operational flexibility and
variances.

Carry requirements from any current
approvals replaced.

Require participants to submit a
baseline performance evaluation
within 180 days of the agreement.

Require reporting of any violations

discovered in a performance
evaluation.

Ensure that interested persons
group(s) has the opportunity to
comment on the EMS and review
performance data.

Require companies to assist
interested persons to understand the
implementation of the agreement.
Require companies to periodically
provide information to the public
about their performance and check in
with the interested person's group
every 6 months.

Describe how the company will
measure public opinion on their
participation in the Agreement.




Variances

WDNR can issue any currently
authorized variance as part of this .

program,

In cases where variance authority is not
specified, WDNR can issue variances if it
results in a measurable overall reduction
in pollution and either goes beyond
compliance or provides for relief from
administrative burden.

Application for an Agreement

Applicants should be covered by at least
one approval issued by WDNR. The
application consists of a draft agreement
that covers all points in the content
section of the legislation, and a
description of the process and
membership of the interested persons
group. WDNR shall strive to select
participants in'a variety of types of
facilities, sizes, and locations. WDNR
shall consult with the EPA.

Public Notice of Meetings

» The public is given 30 days to
comment on any issuance,
amendment, or revocation of an

agreement.

+ A draft agreement, fact sheet and
public notice shall be prepared for all
actions and distributed widely.

*  WDNR will hold a public
informational meeting if there is a
request. Agreements shall:

Extension, Expiration, |
Amendment, or Revocation

An agreement can be renewed for one
additional five-year period by
concurrence of the Legislature.
Specifically:

*  When an agreement expires and a
company submits information for
approvals needed in lieu of the
agreement.

»  The agreement is held in place until
appropriate approvals can be issued.

*  WDNR can amend an agreement
with consent of the company.

»  WDNR can, after an opportunity for
hearing, amend an agreement for
cause.

»  WDNR can revoke an agreement at
the request of the participant.

*»  WDNR can revoke an agreement
for: substantial non-compliance,
failure to amend an agreement
following department request,
inability to meet reduction goals, or
not addressing a substantive issue
raised by a majority of interested
persons within a reasonable time.

» A procedure for revocation is
included in the statutory language.




Effect of the Agreements

The agreements will considered
enforceable documents and can supersede
permits and approvals.

Fees

Participants shall pay the same fees as
they would have if not under the
cooperative agreement.

Reporting by Participants

Reporting under the Agreement fulfills
environmental requirements except for
the requirement of immediate reporting.
Any change that consists of a
modification not covered by the
agreement shall be reported to the
department.

Reports of Violations

Violations discovered during performance
evaluations shall be reported within 45

days.
Compliance Schedules

WDNR can negotiate a compliance
schedule for reported violations that does
not exceed 12 months beyond the
approval date of the compliance
schedule.

Deferred Civil Enforcement

WDNR will not commence civil
enforcement for 90 days on any violation
uncovered as part of the performance
evaluation (enforcement discretion).

»  WDNR will not commence civil
enforcement as long as participants
are meeting a compliance schedule
agreed to by both parties. If a
compliance schedule is not being
met, WDNR can collect stipulated
penaities or revoke an agreement.
Once an agreement is revoked,
WDNR can commence civil
enforcement.

«  WDNR can commence civil
enforcement at any time in case of
imminent threat or serious harm to
public health or the environment; or
if WDNR discovers the violations
before the performance evaluation
uncovers them. (Note: Nene of these
apply to criminal enforcement.)

Access to Records

All records, unless they receive
confidential treatment as a trade secret or
confidential business information, are
considered open to the public.

Report on Progress
of the Program

The Secretary of WDNR shall submit
annual progress reports to the Governor
and the Legislature. After the 48th
month, a comprehensive report shall be
made to the Governor and Legislature
regarding continuation of the program.



Appendices




Wisconsin Legislative Council Staff August 10, 1998

Information Memorandum 98-32%

INNOVATIONS IN ENVIRONMENTAL REGULATION AND PERMITTING
ENACTED IN THE 1997-98 LEGISLATIVE SESSION :

INTRODUCTION

The 1997-98 Legislative Session saw the introduction of a number of proposals intended
to make fundamental changes to environmental regulation in Wisconsin. By the end of the
session, five of these proposals had been enacted into law, three of them in the form of pilot
programs. Two of the new programs, the environmental cooperation pilot program and the
water pollution credit trading pilot projects, relate to the regulations that are imposed on the
dischargers of environmental pollutants. The other three new programs, the permit guarantee
program, expedited permit service and the chapter 30 general permit pilot program, address the
way in which applications for permits or approvals for activities that affect navigable waters of
the state or that cause environmental pollution are handled by the Department of Natural Re-
sources (DNR). This Information Memorandum describes these five new programs.

“Copies of all acts referred to in this 'Information Memorandum may be obtained from the

Documents Room, Lower Level, One East Main Street, Madison, Wisconsin 53702: telephone:
(608) 266-2400. '
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L_ENVIRONMENTAL COOPERATION PILOT PROGRAM

A. PROGRAM OVERVIEW

1997 Wisconsin Act 27 (referred to as “the Act” in this part of this Information Memo-
randum) creates an environmental cooperation pilot program designed to test a flexible approach
to environmental regulation. [s. 299.80, Stats.] The program grants variances to specific current
environmental regulations for facilities that implement environmental management systems and
achieve at least the pollution reductions that would be achieved under conventional regulation,
The goal of the program is to reduce the regulatory burden on industries and allow them to find
the best ways to control pollution from their facilities while ensuring at least the current leve] of

The ‘Act. directs the DNR to enter into cooperative agreements with not more than 10
Participating facility operators (referred to as “participants™). Under the cooperative agreements,
the participants will be given relief from certain regulatory requirements, including variances
from specific requirements of chs. 280 to 295, Stats., and deferment of civil penalties for
violations that are reported and corrected in a timely manner. In return, Pparticipants will be
required to implement environmental management systems that result in environmental protec-
tion that is as good as or better than the environmental protection accomplished under
conventional regulation. Participants must involve the public in both the design and evaluation -
of their environmental management systems and the DNR must give the public the opportunity

to comment on proposals to approve, amend or revoke agreements. ..

 Thetextof 5. 299.80, Stats., which creates :thé"eﬁﬁ'rcnmeﬁtal"c':'acperétibn pilot program,
is reproduced in the Appendix to this Information Memorandum.

£._DNR DUTIES

The Act. creates a list of duties that the DNR must undertake in administering the
program. Taken: collectively, these duties more constitute a statement of the goals of the pro-
gram than a specification of DNR functions. The first duty is to provide at least the same level
of environmental protection as is provided under conventional regulation. This duty appears to
set a philosophical, as well as practical, expectation for the program. Subsequent duties relate to
implementing various aspects of the environmental systems management concept, such as:

1. Encouraging facility pollution assessments, pollution reduction strategies, informa-
tion sharing and improved environmental protection relative to what would be accomplished

under conventional regulation.
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2. Seeking to increase the flexibility which facility operators have in meeting environ-
mental regulations and decrease the resources expended by both government and facilities in the

regulatory process.

3. Promoting public involvement in the development of innovative regulatory schemes,
public access to information and increased trust among government, facility operators and the

public. .

For a complete list of DNR duties, see 5. 299.80 (2), Stats., in the attachment.

C. COOPERATIVE AGREEMENTS
1. _Content of Agreements

The Act provides a lengthy list of required contents of cooperative agreements. An
agreement must contain various information describing the facility covered by the agreement
and the regulations that will apply to the facility. In addition, it must specify all of the follow-

ing:
a. Any approvals that are replaced by the agreement, any variances granted to the
facility and any other operational flexibility granted to the participant.

b. Measurable waste reduction goals for the facility and operational changes that will
be implemented to accomplish those goals.

¢. - Enforceable pollution limits. and other requirements that are at least as stringent as

the limits and requirements that would apply under conventional regulation.

The agreement must also establish a number of responsibilities of the participant. The
participant must comrmit “to achieving measurable or noticeable improvements in environmental
performance, to reducing natural resource usage and to reducing waste generation, while
‘achieving a balance among the economic, social and environmental impacts of these efforts that
is acceptable to the community in which the facility is located.” [s. 299.80 (3) (d), Stats.] Like
the first duty of the DNR, described above, this provision sets philosophical as well as practical
expectations of the participant. In addition, the agreement must require that the participant do

all of the following:

a. Commit to implement and document an environmental management system that is
based on the ISO 14000 standards.

b. Conduct a baseline performance evaluation and report any violations it discovers in
the course of this evaluation.

c. Take various steps to make information available to the public and to involve the
public in decision-making processes.
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d. Assess the success of the project in reducing the time and money spent by the
participant on paperwork and other administrative activities that do not benefit the environment.

For a complete list of what the Act requires that an agreement do, see s. 299.80 3),
Stats., in the attachment.

2. _Other Provisions Relating tg Agreements

The Act directs the DNR to solicit applications for participation in the program from
facility operators who are covered by at least one approval under chs. 280 to 295. In selecting
participants, the Act directs the DNR to seek to ensure participation of a variety of types, sizes
and locations of facilities and to consult with the U.S. Environmental Protection Agency (EPA).
The DNR has a great deal of discretion in selecting participants. It may enter into an agresment
with an applicant if it determines that the agreement complies with the statutory requirements for
agreements and will assist the DNR to fulfil its duties under the program and that the applicant
has an adequate program for public participation. The Act specifies that the DNR’s decision to
enter into or to terminate negotiations with an applicant or to enter into an agreement with a
participant is not subject to review under ch. 227, Stats., the statutes that establish procedures for
administrative decision-making and judicial review of administrative decisions; however, a
cooperative agreement is subject to review under ch. 227,

Cooperative agreements are for a term of five years. The DNR may not enter into an
initial agreement after the first five years of the pilot program but it may extend an agreement
for one additional five-year term, subject to a 14-day passive review by the Joint Committee on

Finance.

The DNR may amend or revoke an agreement, unilaterally or with the consent of the
participant. The DNR may amend an agreement unilaterally only for cause and after providing
an opportunity for a hearing on the amendment. Sufficient cause for amending an agreement
includes changes in state or federal environmental laws, violations of the agreement (presumably
by the participant, although the Act does not say this) and misrepresentation or failure to fully
disclose all relevant information (again, presumably by the participant) in the negotiation of the
agreement. The DNR may revoke an agreement unilaterally only for one of four listed reasons
and after providing an opportunity for a hearing on the revocation. The reasons for which the

DNR may revoke an agreement are the following:

a. The participant is in substantial noncompliance with either the cooperative
agreement, with an approval that is not replaced by the cooperative agreement or a provision of
chs. 280 to 295 for which the cooperative agreement does not grant a variance.

b. The participant has refused the department’s request to amend the cooperative
agreement.

¢. The participant is unable, or has shown an unwillingness, to comply with pollution
reduction goals that apply to the participant under the cooperative agreement.
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d. The participant has not satisfactorily addressed a substantive issue raised by a
majority of the members of the interested persons group, described in Section E. 1., below,
within a reasonable time after receiving notice of the issue.

Upon expiration of a cooperative agreement, the participant will once again be subject to
all provisions of chs. 280 to 295, including those that were superseded by the agreement, and
will be required to obtain any applicable approvals. If a participant has made a timely applica-
tion for those approvals prior to the expiration of an agreement and the DNR fails to issue the
approval before the agreement expires, the agreement will continue in effect until the approval is
issued. :

D. RE TORY FLEXIBILI

1. Variances

The Act authorizes the DNR to grant a facility a variance to any requirement of chs. 280
to 295 if all of the following apply:

a. The variance will result in a measurable reduction in overall levels of pollution
caused by the participant.

b. The variance is consistent with other program requirements.
c. The variance will do one.of the following:

(1) Promote the reduction in overall levels of pollution to below the levels
‘fequired under conventional regulation. '

(2) Provides for alternative monitoring, testing, record keeping, notification or
reporting requirements that reduce the administrative burden on state
agencies or the participant and that provide the information needed to ensure
compliance with the cooperative agreement and the provisions of chs. 280 to
295 and rules promulgated under those chapters for which the cooperative

agreement does not grant a variance.

2. Reporting of Violations: Deferred Civil Enforcement

If, in the course of conducting a performance evaluation under a cooperative agreement,
a participant discovers a violation of state law or of the agreement, the participant must report
the violation to the DNR within 45 days. The report must contain a description of the perfor-
mance evaluation, the violation, actions taken or proposed to be taken to correct the violation
and actions taken or proposed to be taken to prevent future violations. It must also contain a
commitment to correcting the violation within 90 days of submitting the report or within a

compliance schedule approved by the DNR.
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If the participant proposes to take more than 90 days to correct the violation, the report
must include a proposed compliance schedule that contains the shortest reasonable period for
correcting the violation, a justification of the proposed compliance schedule, a description of
measures the participant will take to minirmize the effects of the violation during the period of
the compliance schedule and proposed stipulated penalties for a violation of the proposed com-
pliance schedule, The DNR may approve a compliance schedule as submitted or propose a
different compliance schedule. If the DNR and the participant agree to a compliance schedule,
the DNR must amend the participant’s cooperative agreement to incorporate the compliance
schedule; if they cannot agree to a compliance schedule, the DNR must commence the process

for revoking the agreement.

A compliance Schedule may not exceed 12 months. In evaluating a proposed compliance
schedule, the DNR must consider all of the following:

a. The environmental and public health consequences of the violation.

b. The time needed to implement a change in raw materials or method of production if
that change is an available alternative to other methods of correcting the violation.

¢. The time needed to purchase any equipment or supplies that are needed to correct the
violation. :

The Act protects a participant from civil prosecution for a violation discovered in a
performance evaluation under a cooperative agreement, as long as the participant complies with
the requirements for the reporting and correction of the violation. The state may commence a
civil action against a participant only if the participant fails to report or correct a violation in a
timely manner. If a participant violates a compliance schedule, the DNR may impose the
penalties- stipulated in the compliance schedule but may not commence a civil prosecution
without first revoking the agreement. :

The Act does not protect a participant from civil prosecution in the case of a violation
that presents an imminent threat or may cause serious harm to public health or the environment
or that the DNR discovers before the participant reports it to the DNR. A participant is not
protected from eriminal prosecution in any way.

E. PUBLIC PARTICIPATION

1.__Interested Persons Groups

Act 27 requires each participant to establish an interested persons group. The Act does
not specify the duties or functions of such groups, but makes several references to them. It
requires that an application for participation in the program include a description of the process.
used by the applicant to establish an interested persons group that includes residents of the area
in which the facility proposed to be covered Dy the agreement is located, a list of members of the
interested persons group and a description of the involvement of the interested persons group in
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the development of the proposed cooperative agreement. It also requires that an agreement
ensure that members of the interested persons group have the opportunity to comment on the
participant’s environmental management system and are involved in reviewing the participant’s
performance. The agreement also must require a process that seeks consensus between inter-
ested persons and the participant over issues concerning the participant’s performance. It
establishes the failure of a participant to satisfactorily address a substantive issue raised by a
majority of the members of an interested persons group as grounds for revoking an agreement.

In summary, a participant must establish an interested persons group and a process for
addressing concerns of the group’s members. In addition, the participant must involve the group
in the development of the proposed cooperative agreement and environmental management
system and in the review of the participant’s performance. Although the Act gives no more
guidance on these requirements, their importance is underscored by the authority of the DNR to
revoke an agreement for the participant’s failure to address the group’s concermns.

2. LPublic Review of Agreements

The DNR must provide a comment period of at least 30 days on the proposed issuance,
modification or revocation of a cooperative agreement. Prior to the public comment period, the
DNR must prepare a draft of the proposed action, plus a fact sheet describing the principal
factual, legal, methodological and policy questions considered by the DNR; describing how the
proposed action is consistent with the DNR’s duties and with the requirements for cooperative
agreements under the program; and identifying any variances that would be granted by the
proposed action. The DNR must also prepare a public notice that does all of the following:

a.. Describes th;f_fagi};i_ty-that is the subject of the proposed action.

b. Identifies the proposed action and states whether any variances would be granted by
the proposed action.

¢. Identifies an employe of the DNR and an employe of the applicant or participant
from whom additional information can be obtained regarding the proposed action.

d. States that a draft of the proposed action and fact sheet are available upon request.

e. States that comments regarding the proposed action may be submitted to the DNR
and states the last date of the comment period.

f. Describes the procedures the DNR will use to make a final decision on the proposed
action and describes how a person may request and participate in informational meetings, public
hearings or contested case hearings on the proposed action.

Prior to the comment period, the DNR must mail the notice to the applicant or partici-
pant, the EPA, members of the interested persons group, and any other person who requests the
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. hotice. It must also make the notice available at other locations, including DNR offices and
local libraries, and post or publish the notice in local public buildings and newspapers.

The DNR must hold a public informational meeting on a proposed action if the com-
ments received during the comment period demonstrate considerable public interest in the

proposed action.

3. Public Access to Records: Trade ,Secretg'

In general, the DNR must make all records, reports and other information obtained in
administering the program available to the public. The Act creates an exception to this require-
ment for trade secrets. If a person makes a sufficient showing to the DNR that information
obtained in the administration of a cooperative agreement is entitled to protection as a trade
secret of that person, the DNR may not divulge the information except to representatives of the
DNR:or the federal government for enforcement of state or federal law. The trade secrets
exception does not apply to discharge or emission data or to information contained in a coopera-
tive agreement. If the DNR’s refusal to release information that is treated as a trade secret is
challenged, the DNR must notify the applicant or participant and the applicant or participant
must pay the reasonable cost of the state to defend the refusal.

E._OTHER PROVISIONS
L__New or Increased Discharges or Emissions

The Act requires that a participant notify the DNR before increasing the amount of a
discharge or emission or commencing a new discharge or emission of 2 pollutant from a facility
covered by a cooperative agreement. * The notice must identify the pollutant involved and
describe any plant expansion, production increase or process change that would cause the new or
increased discharge or emission. If the new or increased discharge or emission is not allowed
under the cooperative agreement, the DNR may amend the agreement to allow it (if such an
amendment is consistent with other requirements of the program) or may require the participant
to obtain the appropriate permits or other approvals for the discharge or emission.

2. Facility Keports

The Act provides that reports submitted by a participant under a cooperative agreement
fulfill the reporting requirements that would apply under conventional regulation. However, an
agreement does not relieve a participant from any requirements for immediate reporting, such as
requirements for the immediate reporting of hazardous substance spills.

3. Fees

The Act specifies that a participant must pay the same fees under a cooperative agree-
ment that the participant would have paid under conventional regulation. Thus, if a facility

Information Memorandum 98-32 Page 9




would be subject to a wastewater discharge permit and associated fee but is granted a variance to
the permit requirement under an agreement, the facility must nonetheless pay the fee.

4. Evaluation of Pilot Program

The Act directs the DNR to submit annual progress reports on the pilot program to the
Governor and to the environmental standing committees of the Legislature. By the end of the
fourth year of the program, the DNR must submit a report to the Governor and the Legislature
evaluating the success of the program and containing recommendations concerning the continua-
tion of the program and any changes that should be made to the program.

In addition, the Act authorizes the Joint Legislative Audit Committee to direct the Legis-
lative Audit Bureau (LAB) to monitor the pilot program and to submit annual reports to the
Legislature regarding the program. Since the Joint Committee can direct the LAB to monitor
any state program without specific anthorization, this provision can best be understood as a

request that the LAB monitor the pilot program.

.. PR M IMPLEMENTATION T T

The statute establishing the environmental cooperation pilot program took effect October
14, 1997. Early in 1998, DNR staff publicized the program to potential participants through
trade associations and other channels. The DNR is now negotiating cooperative agreements with
two companies. The first annual report on the program will be due to the Governor and the

Legislature in the fall of 1998. '

Page 10 Wisconsin Legislative Council Staff




The Environmental Cooperation Pilot Program
Wonconsin Departinent of Naturil Resourees
Burcau of Cooperatine Epvirommental Assistance
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The Environmental Cocpexatzon Program is a pilot program designed to evaluate mnovarzve
environmental reguiatory methods. It was introduced by Governor Thompson and passed by thz
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agreement may participate in negotiations throtgh public comment and meétings.: DNR will prowde
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TOMMY G. THOMPSON

Governor
State of Wisconsin

January 17, 1998

Dear Business Leader:

We would like to invite you and your business to participate in an exciting new
environmental program that could help shape Wisconsin’s future.

The budget bill that I signed on October 11" included a program that both Secretary
Meyer and I worked hard to develop. This program is called the Environmental
Cooperation prcgram and it is designed to make Wisconsin business more competitive
for the future. ' ' -

The Wisconsin Department of Natural Resources (DNR) has been authorized to develop
pilot projects with companies from a variety of business sectors willing to test an
alternative to the traditional rules and regulations approach. The DNR will enter into ten
cooperative agreements, which would be specific to each of the companies and embodies
a whole-facility, multi-media approach, building off an environmental management
system. One of our main goals is to establish a collaborative process involving business,
government, and the public in order to reach consensus that is a “win” for each, The

" DNR will recognize superior environmental performance by providing flexibility in
-certain regulatory procedures. In addition, DNR will work to ensure that the federal

| government commits to this innovative approach as part of its “reinventing government”

initiative. R o - '
This program provides those companies and their leaders an opportunity to step forward
in the best Wisconsin tradition of innovation in government and business. They will be
pionieers who will show the way to others.” The DNR is assi gning dedicated and creative
staff to work with these firms in a true partnership. Together we will find new ways to
save time and money for business and government alike while meeting our obligation as
good environmental citizens. Please contact DNR's Linda Wiese to find out more. Her

phone number is: (608) 267-3125.

Sincerely, | _
‘ % /jﬂm%(
TOM G. THOMPSO GEORGE E. MEYER
- ernor Secretary of Department of

Natural Resources

Room 115 East, State Capitol, P.O. Box 7863, Madison, Wisconsin 53707 o (608) 266-1212 o FAX (608) 267-3983




The Environmental Cooperation Pilot Program

Wisconsin Bepartinent of Natural Resources
Bun::!u W ¢ uup;,:‘mu, Emvirommental .’thh!h[dﬂtu

The Environmental Cooperation Progam isa pxlot program de51g:ned to evaluate
innovative environmental regulatory methods including whole-facility regulation. It was

introduced by Governor Thompson and passed by the State Legislature as part of the
1997-1999 Biennial Budget. The program provides DNR with the authority to enter into
up t6 ten cooperative environmental agreements over five years with persons who own or
operate facilities that are covered by hcenses or pemuts under current iaw B

Agghcatmn Matenals for the Enwroumental Coogeratmn Px!ot Pragram

Interested facilities should do as much groundwork as reascnabie before ﬁzlly developing their
Cooperatm Enwmnmental Agreement (The Agreement) proposai Thxs groundwork includes:

® . Engage appropriate stakeholders and interested persons; '
. Deveiep interested persons group and mvolvement plan conmstent vmh proposai )

. requirements (see below); _
* Gain Interested Persons Grcup s cemmztment tc parncxpate in project development

* Work on determining what flexibility is needed of fequested for the project;
o Contact DNR's Bureau of Cooperative Environmerital Assxstance to discuss proposal

ideas, even if only at very preliminary stages.*
* this information is important for DNR to discuss prclmnnary ﬁm‘bﬁxty options with EPA

App!fé’éﬁénﬂb participate in the pilot program include fou}; key components:
"L Information on -(ﬁé’;ﬁtémféd Persons Group -
I_I'; Facility Specific Information -
IIL ‘Env_irbi:\men.tal i’érfpr#zknce I?Shn
1v. Méésurement'énd Performance .Eva!uati'on

These four items make up your facility's Proposed Cooperativé Environmental Agreement. Each
component, as described below, includes further details on which your facility should focus.
Please prowde written information on each’ component Allitems must be mcluded as part of the

application in order to be’ considered a pxlot candzdate C

For adzﬁ:zona] information on application procedures, piease see the Cogperative
- Environmental Agreement legislation (Sec. 299.80 W1 statutes) or contact WDNR's

Bureau of Cooperative Environmental Assistance at (608)267-9700.




L I.nterested Persons Group Informatxon' e

An mterested perso "isa person who is, or may be, aﬂ'ected by the actmtles at a facility that is
covered, or proposed to be covered, by a Cooperatxve Agreement or a representative of such a
person. This includes residents of the area in which the proposed facility is located and any other
interested stakeholders. Pamcxpanng facilities must establish a documented “Interested Persons

Group". WDNR can assist ccmpames in this area if requested

* Infozmatxon on the Intexested Persons Group must mc}ude a descnptxon of the process
used to establish the Interested Persons Group, a list of Interested Persons Group
members, and 2 description of the involvement of the group in the development of The

Proposed Agreement; .

. The facility must ensure that, and provxde a descnptzon how ‘the Interested Persons Group

_ isinvolved in perfonnance reviews and can comment on the facility’s environmental
- managemeni system (EMS) Parnczpahng facilities must commit to meet wath mterested
persons at least once every six months tc: dlSCUSS EMS nnpiementauon and receive

comments on project progress; .

L Facility must ensure that, and prov;de a descnpnon how mterested persons are asszsted by
the facility to ‘understand implementation of The Agreement; T
o Facility must ensure that, and provide a description how, information is provxded to the

public about the facxhty's envzronmental perfcnnance and pro_]ect results mcludmg
ermramnental, secxal and econd mic unpacts . L _

IL Facility Specific Informatxon: L '_

* Name of facﬁzty (or facilities), manufacnmng pmcesses facxhiy practzces and poﬁutants
to be covered by the agreement, :

° Specific approvals or provisions currently in the partac;paﬁng facility's emstmg permits and
approvals that the facility wishes to be modified by The Agreement; -

. Description of operatxonal flexibility and any variances requested by the facility;

L Commitment of participating facility to nnplement and document an environmental
management system (EMS) based on the standards issued by the International
Organization for Standardization or an acceptable alternative EMS., The commitment to
implement an EMS must include an esmnated tune Ime for develogment and adoption.

III.Enwronmental Performance i’lan. e e e e e

o Ccnmntment of facﬂxty to supenor envzronmentai perfonnance and to achieve measurable
or noticeable improvements in envzronmentai perfor;nance This must include a facxhty‘s
commitment to contain pollution limits that are verifiable, enforceabie and at least as

iAn'cnvuunmmtaimamgmzsysm mmorgmxzcdscto{prmedmmplmtedbyth:omuropmaimofa
facility to evaiuateMmmmmmofmmqmmmwemmhkmvmmthatmv:mnmmmi

performance through planning and changes in the facility’s operations
2 -




stringent as current legal limits;
. Identification of changes in materials, product design, production methods, distribution or

uses of products, and reuse, recycling or disposal of materials that the facility will
implement to achieve process efficiency and reduce its environmental impact and an
estimated time line for achieving this;

L Specific waste reduction goals in measurable and verifiable terms.

IV. Measurement and Performance Evaluation:

L Dcscnptmn of how facility will measure the opinions of its employees and the public
concerning its participation in the program;

. Requ_lremem of facility to assess the success of the project in reducing the time and money
spent by the facility on paperwork and other administrative activities that do not directly

‘ benefit the environment;

® Commitment of facility to complete Environmental Management System data protocols

_ prov:ded by WDNR. The data protaccis were deveioped by University of North Carolina
and the Environmental Law Institute for the purpose of gathering data on environmental
performance of companies that institute an EMS. Collected data, tobésenttoa
nationwide database mamtmned by University of North Carolina, includes speczﬁc
information on stakeholder involvemnent, cost/benefit analysis, environmental performance

: and compliance under the framework of an EMS.

o Commitment of facility to submit a baseline performance evaluation within 180 days of the
date The’ Agreement is entered into and to provide periodic updates to that performance
evaluation;

. Commitment of facﬂxty to repcrt any violations discovered during a performance
evaluation. Under proper circumstances, facilities covered by a cooperative J
environmental agreement are granted immunity for reported violations as Iong as rhose .

o vzolafzons a"re carrecz‘ed wzthm 90 days or anor}:er agreea* upan ﬂme ﬁ-ame - s

Application deadlines are June 1, 1993 December 1, 1998; June 1, 1999; December 1,
1999; June 1, 2000; I)ecember 1, 2000; and June 1, 2001.

Campieted apphcatmns shouid be maxled to:

Lynda erse, Director

Bureau of Cooperative Environmental Assistance
. Department of Natural Resources (CO/8)

PO Box 7921

Madison, WI 53707-7921

Publication Number CO - 141
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Appenchix C

Flexibility Suggestions for Cooperative Agreement Program

(WDNR has gathered these sugg.estiohs but has not edited or made any judgments on the merits
of any proposals)

Testing, Reporting & Record Keeping

- Reduce reporting, testing and/or monitoring requirements

- Reduce testing for certain parameters that are related to other parameters
- Less frequent pretreatment monitoring for pollutants not in system.

- Get rid of sampling for parameters not in feedstock (electroplating)

- Reduced pretreatment monitoring and reporting for low discharge facilities

- Lessen sampling frequency

- Lessen record keeping

- Relief from daily records

- Consolidated data reports _

- Streamline Title V reporting (fewer things to report on)

Permitting '
- One or two permit writers who can make decisions (too much back and forth with other

people).

- Primary contact for all permits - someone familiar with the facility
- Extended permits (up to ten years). '

- No plan review for permit modifications.

- If wastewater treatment or pretreatment modifications we
waive DNR plan review and approval requirement.

- Permit flexibility for process modifications. o
- Streamlined/fast tracked reviews/permits for innovative technologies/p2 activities.

- Expedited permit reviews for firms that can demonstrate a reduction in releases (to change
production cap based on releases).

- Expedited permitting .

- Company-wide permit for portable sources

- Special landfill disposal permit

- Waive preconstruction notice period

- Like replacement exemption.

~ Multi-media review for expanded operations :

- Combine Federal and State reinvention programs into a single agreement -

re prepared by a professional engineer,

Standards/Regulations
- Expedited government assistance and decision making
- Alr emission caps for a facility

- Greenhouse Gases
- New source performance standards could be written to apply to all equipment and firms after a

number of years (encourage creative replacement or upgrade of older poliuting equipment with
cleaner approaches to production).

- Flexibility in what you must submit if you want to try a new technology.

- Remove barriers for establishment of a waste materials exchange




- Develop regulatory summaries and measurement techniques
- Look at soluble rather than total BODs

Compliance/Inspection/Enforcement

- Extended compliance schedules for installation of innovative technologies/meeting more
stringent standards; however, no penalty should be incurred for not meeting more stringent
standards since they were "voluntarily” agreed to.

- Reduced inspections based on third party inspections/existence of EMS

- No enforcement for violations discovered during 3rd party inspections based on correction of
problem.

- Audit privilege

Rescurces
- Information sharing through the industry
~ Public sector endorsements of projects
- Mentoring of small businesses
- Pull POTW into negotiations
- Credit for what was done with pollution prevention, waste minimization in the past
- Funding or loan mechanism on capital equipment
- Financial assistance for ISO 14000




Joint EPA/State Agreement to Pursue Regulatory Innovation

... We must encourage innovation by providing flexibility with an industry-by-industry, place-by-
place approach to achieving standards,.... But we will require accountability that such standards

be met. Rather than focusing on poiiutmt-by-poiiazam approaches, attention must shift to
integrated strategies for whole facilities, whole economic sectors, and whole communities.*
[Excerpt from President Clinton’s "Reinventing Environmental Regulation,” March 16, 1995]

The U.S. Environmental Protection Agency and the states agree on the nesd to
experiment with new approaches to improve our nation’s environment. These new
approaches can help us identify cleaner, cheaper, smarter ways to ensure that all
Americans enjoy a clean environment and healthy ecosystems. Through this joint
commitment, EPA and the states agree to encourage, evaluate, implement, and
disserninate ideas that seek better ways of achieving our environmental goals. This
agreement presumes that EPA and the states will find ways to help good ideas succeed,
and that joint EPA and state efforts to promote and test new ideas will result in the
maximum benefit to the American people and their environment. :

Two years ago, EPA and the states entered into an historic agreement to establish
the National Environmental Performance Partnership System (NEPPS). That agreement
recognized that we have achieved significant progress since environmental protection
programs were created more than 25 years ago. Yet to mest today's new challenges, we
agreed that states and EPA must manage for environmental results, Increase public
involvement, and use environmental indicators to track our progress. We agreed that
states and EPA must become true partners in implementing federal programs, and that -
different state prong$ need different Ieveis of feder-al invo}vement.

Thxs new partnersh;p creates an environment in which state and local regulatory
innovations can, and should, flourish. As the primary, front-line delivery agent for
environmental programs, states are a natural laboratory for testing new ideas. State and
local environmental professionals are closest to environmental problems and
~ communities, and can often develop the most practical solutions. These professionals

should be encouraged to seck innovative solutions that may not fit within the traditional
approaches. We agree that our efforts to promote innovation must, in the end, be directed
-toward achieving our public health and environmental goals in a more efficient or

effective way.

EPA also seeks to promote regulatory innovations at all levels. This agreement
complements, but does not suppiant other national or state efforts to deveIop regulatory
innovations. Its purposes are to: improve environmental protection in the United States:
to improve EPA/State environmental management practices; and to provide timely

decision-making on good ideas,




EPA agrees to establish a process that ensures timely review and decision-making
on state innovation proposals based on implementation of the above seven principles.
The states agree to consult early with EPA, to develop proposals consistent with the
above principles, and to involve stakeholders. EPA and the states agree on the need fora
clearinghouse of regulatory innovations so that promising ideas can be shared across state

lines and within EPA.

We agree that the principles and process described in this agreement should be
open to continual improvement. As part of ongoing review and evaluation, EPA &nd the
states agree to evaluate the need to further institutionalize the broad principles and
process to help future innovations succeed.

Through this agreement, as detailed in Part 2, states and EPA are commired to
work together and with all stakeholders to apply the lessons learned from successful
innovations in creating the best possible system to achieve greater environmental
protection at a reasonable cost. We agree to encourage innovation that will prepare us
for meeting our environmental challenges well into the 21st century.

(sl TS seon

Carol M. Browner § ert C. SHinn, Ir.
Administrator Commissioner,
U.S. Environmenta!l Protection Agency New Jersey Dept of Environmental Protection
President of ECOS
) Hauee Yorsw N
= Fred Hansen Robert W, Varney i 7
Deputy Administrator Commissioner,
U.S. Environmental Protection Agency New Hampshzre Dept of Environmental Services
¢. Charles F ox /Peder L
Assocxate Administrator for Reinvention CommisSioner,
U.S. Environmental Protection Agency Minnesota Pollution Control Agency, and

Co-Chair
ECOS Regulatory Innovations Task Group

April 1998 %Mé// M‘

DATE Randall Mathis ™~
Commissioner, Arkansas Department
of Pollution Control & Ecology, and
Co-Chair
ECOS Regulatory Innovations Task Group
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HOUGH, FASSBENDER, OSBORNE & ASSOCIATES, INC.

Memorandum

To: Rep. Mark Duff

Copy: Patrick Stevens

From: Bob Fassbender M

Date: December 14, 1998

Re: Environmental Audit Successes

I thought the attached article on Texas’ environmental audit legislation may be relevant to your
December 15 hearing on DNR’s Cooperative Environmental Agreement Program. At the time of
the article (unfortunately it is undated) over 289 businesses and institutions have committed to the
State’s self-audit program.

I'also discussed Michigan’s audit program with Frank Baldwin, Michigan DEQ. He informed me
that in less than one year, from November 1997 (the time Michigan’s amended audit program was
enacted) to September 1998, 267 businesses filed their intent to conduct audits with DEQ.

Also attached is an executive summary of a recent NCSL study (published October 1998) on
environmental audit legislation. That study found that 25 states have enacted environmental audit
privilege.or immunity legislation to encourage greater use of environmental audits. The summary
sets forth a finding that it is unclear whether audit legislation results in more audits by comparing
those that would “very likely” conduct an audit versus those that would be “not likely at all” if a
state passes audit legislation. Obviously, those very likely to conduct audits would do so in response
to such legislation, causing audits to be undertaken that would not otherwise be accomplished.
Michigan’s Baldwin believes there was insufficient time from recently enacted legislation to
properly analyze the positive results on audit legislation (implying he believed that a study over a
longer time period would show a positive connection between audit legislation and the number of

audits being conducted. ).

L'have no doubt - having advised businesses on environmental issues for close to 20 years - audit
legislation will result in more audits, which in turn, results in identifying and fixing problems that
would otherwise go undetected. Michigan, Texas and other states committed to voluntary audit
programs, then, are proving what many of us already knew — businesses will conduct more self-
audits in response to even modest assurances of enforcement protections. Tomorrow it would be
interesting to compare these programs with DNR'’s cooperative program, which after expenditure of
significant DNR resources has resulted in two potential participants (compared to 267 and 289
audits in Michigan and Texas, respectively). Considering the Legislature’s concern over limited
state financial resources, audit legislation can help regulated industries comply with environmental
laws and shift the State’s limited enforcement resources into areas of greater concern.

Please feel free to give me a call if you have any questions on this information. Thank you for your
consideration (we will miss your presence on the committee),

PO Box 2157 » 44 B Mifflin Streer Suite 104 + Madison, W 33701 * Phone: 608/258-9506 + Fax: 608/283-2589
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N CUHRR SO A STHING
" BOOMORET FORINMEATION

Creating a Climate of Cooperation Results in
Improved Environmental Compliance

by John Riley
Drirector of Litigation Support
Yexas Natural Resource Conservation Commisssion

. Businesses.and other in_ﬁ't_it_mi(ms in Texas are investi gating themselves, and are turning up environmental violations that might have
otherwise gone undetected. Due to g new approach to environmental protection that is designed to achieve improved compliance
with environmental standards, self-policing is dramatically increasing,

Texas's law -- which promises that business and institutions won't be penalized if they audit their compliance with envirormental
laws, report the results to state officials and, of course, fix the violations -~ takes nothing away from traditional enforcement. In
fact, since the law passed in May of 1995, Texas's traditional enforcement programs have posted record numbers of enforcement
orders and associated penaities. The audit law has been simply another tool, another resource, in the effort fo improve our
envITonment.

.. Inspite of Texas's damﬂns_irate_d'increased-.;efﬁcicncy_in bringing environmental enforcement actions, we can only cover so-much
+..ground-and look at so many. operations. Businesses and institutions often suspect they, have problems; but they are not properiy ~ - -
motivated, when they may be fined for their efforts, to devote ‘significant resources to self-discovery: The limited relief from self.
incrimination offered by Texas's law provides the proper motivation. Let's face it; businesses and institutions have superior
resources and more specific knowledge to better detect their own preblems.

If our environment can be vastly improved by following environmental laws, then the faster we get businesses and other instifutions
to comply, the faster we will all enjoy the benefit of 2 cleaner environment. As a result of this law, the cooperation between the
state and the regulated éommtmify_ih' identifying and addressing environmental problems shortens the environmental response time.
The atmosphere present in an accusatory and antagonistic enforcement process is immediately replaced with a solution-oriented:

~ dialogue. By creating this climate of cooperation, we have enlisted hundreds of new eyes and ears to the discovery process.
Obviously, learning that a problem exists is the first step to addressing the problem and improving the environment,

But what is the cost of this new approach? Extracting penalty doltars in an enforcement prosecution does not clean the air, water, or
land. Enforcement for enforcement sake is an empty victory. By removing the punishment aspect of environmental protection, with
the associated delay and hostility, for people who voluntarily detect their problems and apply the proper solutions, we are actually
cashing in on the deterrence value of the traditional enforcement process. We are getting the very thing we seek: environmental
improvement, The hardest part in implementing this new approach to environmental protection is getting people to understand that
levying fines is not the objective; cleaning up the environment is. If achieving better compliance with our environmental laws
means giving up the money obtained in fines, the trade is worth iL.

Furthermore, Texas's seif-audit iaw still allows the state to serve up punishrnent and levy fines if a company doesn't follow through
on its commitment to fix the probiem, Self-disclosed environmental violations due to intentional, knowing, or reckless conduct are
not protected, and fines and jail sentences can still be imposed. Texas still has the authority to investigate any environmental
problems anywhere.

So:far, more than 289: businesses and institwtions s=rangingifron lirse oil and gas comparntes tothe University of Texas and:the
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city-of Lubbotk <= have committed 1o theself-audit program.: That is.289. investigations we miay hiot have to:perform. Texas's law
does not limit our ability to conduct our own investigation and develop our own enforcement case, even where a self-audit has been
done. I does not tell us where 10 go and what to do, However, it does potentially provide us with a clear picture of where and when
to use our limited resources. Protecting the environment means we have to use our enforcement resources wisely by putting them
where we can get the biggest environmenta) benefit.

To date, voluntary disclosures range from the discovery and the correction of simple no-impact violations, to the discovery and
correction of situations that may have actually impacted the environment, if left unaddressed, For those who are skeptical about
allowing a company to escape penalties in the face of potential environmental harm, the law is clear: selfidisclosed violations don't
qualify for immunity from punishment if the ervironmental harm "off site” has been substantial, if someone has been mjured, or if
compliance is not pursued with due diligence.

Texas's self-audit law is designed to improve our environment. And it contains ample safeguards to achieve this goal. Al
indications are that this new approach to environmental protection is working,

More About Environmental Self-Audits

To receive more information on CSE or CSE Foundation, or to comment on our publications, call, write, or
E-mail:

Citizens for a Sound Economy
Citizens for a Sound Economy Foundation
1250 H Street, NW, #700, Washington, D.C. 20005-3908
1-888-JOIN-CSE, (202) 783-3870, Fax (202) 783-4687
E-mail cse@cse.org

Return to Contents/Search

Return 1o CSE Home Page

©1998 Citizens for a Sound Economy
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HEH N ot onal Conference of State Legisiatures

Environment, Energy and Transportation Program

State Environmental Audit Laws and Policies: An Evaluation

Executive Summary

Environmental audits can help regulated industries comply with environmental laws and shift a state's limited enforcement resources
into areas of greater concern. An environmental audit is a voluntary internal evaluation of a facility’s operations or of a specific
activity at the facility. Companies use them to measure compliance with énvironmental regulations, identify problems early and .

: "correcf;-fthc_m quickly, ensure that pollutiori control systems are functioning properly, and improve the company's overall’ =

environmental program by ‘making it more proactive.

_ ninentalaudi et Tatir tates have ddopted environiiental

i 1o encourage greater use of envivonmental atdits. The legislation typically grants'information generated through an
audit a privilege against disclosure in an administrative or judicial proceeding, and limited immunity from fines and penalties ifa
company veluntarily discloses the audit results and corrects the violation in a timely manner. Policies encourage the use of audits
and disclosure of violations by treating them as mitigating factors in enforcement actions and either not assessing a‘fine or penalty,
or reducing the amount. ' ' '

The National Conference of State Legislatures (NCS1L.), with assistance from Abt Associates '_I_n‘c. of Cambridge, Mass., conducted

telephone interviews with 988 manufacturing facilities--and with environmental regulatory agencies and offices of atforneys general

in 28 states--during 1998 to rry to determine the effects of environmental audit laws and policies on the level of audit activity. -

Specifically, NCSL sought to detenmine tal 2udit privilege and immunity law-soriofan = = - .
n it poticy--enco di compliance violations discovered -

environmental audit po: £0 15
“during ‘an audit, than facili ermine the'level of awareness among

NCSL found that the existence of environmental audit privilege and immunity faws or.audit -gﬁaiic_i;:s' does not appear to influence
the level of audit activity. Eighty-percent of facilities reported that that. they were conducting audits. There was no difference in'the
responses based on whether the state in which the facility operates has an audit law, an audit policy, or no Taw or policy. NCSL also
determined that the existence of environmental audit pri vilege and immunity laws or audit policies does niot appedr to influence the
disclosure of violations. Between one-fourth and one-third df_faé:_iﬁti:es_':hédfc_liSc_idsc}:i'-a-.‘_\efiglaﬁon‘_ Again, there was no difference.
among facilities operating in states that have an audit law, an audit policy, or no law'or policy, ' '

Facilities reported that the two most important reasons for conducting audits are 1) 1o measure compliance with environmental
requirements and 2) to identify problems internall ¥ and correct them before they are discovered by a regulatory ageney. For those
facilities that do not conduct audits, the fwo most important reasons are 1) that they have few problems complying with
environmental requirements and 2) a concern that a reguiatory agency might attempt to obtain an audit report and use the
information in an enforcement aciion. N@SEfound thatamong facilities that- donot conduct audits, it is.
enagtmentofanand il pfamavditnoliovwonid encotrage then

Lot “F : w ot policywouldbe very Jikely asin
thefacility's compiny t6 beginan auditprogram.

The interviews with state agencies revealed that they generally are not aware of the level of audit activity because the agencies do
not routinely request audit reports from regulated entities. The only way most state agencies know whether an audit is being
conducted is for a regulated entity to disclose a violation. Three-fourths of the states that have environmental audit imraunity
provisions in their laws have received voluntary disclosures of violations pursuant to the law, although the namber of disclosures
varies significantly by state. The violations disclosed typically are minor violations that are quickly corrected and are granted
immunity from fines or penalties. Regulatory agencies routinely work with facilities to help them comply with environmental
regulations, whether or not the state has an audit taw or policy.




Prepared Testimony for Wisconsin Assembly Environment Committee
SR  December 15, 1998 ' :
“Lynda Wiese, Wisconsin '{)_aﬁamne‘nt' of Natural Resources

My name is Lynda Wiese. I am the Director of the Bureau of Cooperative
Environmental Assistance at the Department of Natural Resources. As we
are 14 months into the Environmental Cooperation Pilot Program, I welcome
this chance to-update‘committee members on the status of the pilot program.

By way of background, the Environmental Cooperation Pilot Program was
enacted as part of the ‘97-99 budget package. This law gives DNR the -
ability to enter into 10 Cooperative Agreements with companies to examine
innovations in environmental protection. DNR was just awarded by the
Council of State Governments with 13 other states for innovation in
forwarding the‘use of Environmental Management Systems'to bettera .~
company’s environmental performance. - The Environmental Cooperation
Pilot Program rewards.companies who develop an environmental
management system and ‘work with the State to develop “cleaner, cheaper
and smarter” ways to protect the environment. s S

Piio_tigg-'this program aflows DNR to gather data in a reasoned, measured
and evaluative mode. For Wisconsin to ‘consider-changes to our |
~environmental laws, we need hard data. For example. other states have -

- moved to enact audit privilege and immunity laws. A recent study by the

National Conference of State Legislatures has shown that the existence of
State environmental audit laws has no apparent effect on whether or not
companies perform environmental audits. Offering companies participation
in the Environmental Cooperation Pilot Program and measuring -
performance will give us the information we need to make informed
decisions.

The pilot companies will commit to-achieving superior environmental
performance and involve the opinions of interested persons from the
community in the process. Companies participating will develop systematic
methods of managing their environmental impacts. DNR will grant
regulatory flexibility and defer civil enforcement on violations that are
“detected and corrected”. 'What that means for pilot companies is that minor
violations such asrecord keeping lapses that can be corrected within 90 days
will not be subject to any civil enforcement actions from DNR.




As part of the annual report, we listed two challenges that have appeared
during our first year of implementation. One is to engage small businesses
in this program. A variety of reasons including staff shortages, concerns
with engaging stakeholders and limited regulatory exposure have been stated
by small business as reasons for their lack of interest in this program.

We also noted in the first year that there 1s a need for additional educational
materials or tools to assist businesses in convening groups of interested
persons from their communities as part of this Cooperative Agreement
process.

An ambitious slate of goals has been set for the up-coming year. DNR will
convene a representative group of individuals involved with this program to
look at implementation and advise DNR on issues arising from this pilot
program.

I have additional copies of the November 2 report and would be glad to
answer any questions from the committee on this program. Thank you.

Lt
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A WISCONSIN ENEAGY COMPANY
PO, Bex 2046

Milwaukes, Wl 53201-2046

December 15, 1998 Phone 414 221-2345

Representative Marc C. Duff
Room 306 North

State Capitol

P.O. Box 8952

Madison, WI 53708-8952

Subject: Cooperative Agreement Program
Dear Representative Duff

We want to thank you for this opportunity to provide input on the status of the Cooperative Agreement
Program. Wisconsin Electric Power Company was a participant in the Department of Natural Resource’s
1S0 14000 Working Group that initially examined some of the opportunities for alternative non-
traditional regulatory approaches that were subsequently examined in the development of Assembly Bill
100:

Wisconsin Electric is a strong supporter of the Department of Natural Resource’s quest in seeking new
and better ways to ensure Wisconsin’s environmental quality is not jeopardized. We also support the
adoption of formal environmental management systems (EMS) such as ISO 14000 as a means for owners
and operators to better manage the environmental aspects of their facilities. One of Wisconsin Electric’s
facilities was recently recogrized for its adoption of a formal 1SO 14000-based EMS, and our staff have
provided guidance to other companies on both EMS’s and formatl pollut;on prevention {P2) programs.
These efforts have also included the formal publishing and public review of our EMS documentation,
pollution prevention programs and targets, and environmental comphance record. We bave undertaken

. these activities ’voluntanly, and i:tave made pubhc commztments to improve: our envuenmental
performance.

While we find the Cooperative Agreement Program to offer an opportunity to explore alternative
regulatory approaches, we have chosen not to participate to date. Our reasons for not participating stem
from three general areas of concern. '

¢ Interested Persons Group ~ The Cooperative Agreement Program application requires that the
facility develop and assist an interested persons group, including establishing and providing
assistance to members of this group, conducting periodic meetings, and providing information on
the environmental, social and economic impacts of the facility. At this time we can not prudently
commit the resources necessary to establish a program that would meet the stated objectives of
the Department, especially as it relates to the social and economic impacts. We also have
concerns regarding the type and level of information that we must commit to providing within a
competitive business market.

-«  Environmental Performance Objectives — Wisconsin Electric has long been a leader in seeking
and adopting new technologies and approaches that reduce the impact of our operations. We
have already addressed many of the critical opportunities for pollution prevention. The
Cooperative Agreement Program would require the company to commit to further steps, many of
which may not yield a measurable benefit to environmental quality.
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* Performance Evaluation — The Cooperative Agreement Program requires that we measure the
public’s and our employee’s opinions regarding our participation in the program. We would also
be required to submit our environmental performance data to 2 national data base developed by
the University of North Carolina. While we continually communicate with our employees and
other interested parties, we do not find these requirements of the Program to add value equivalent
to the potential expenditure of resources that may be required. We also have concerns regarding
the sanctity of data bases maintained by third parties.

While Wisconsin Electric has these concerns about the program, we would be willing to work with you
and the Department of Natural Resources in exploring potential modifications to the existing program
such that we and other companies in Wisconsin would participate. We have professional staff with
recognized experience in formal environmental management systems, pollution prevention, and
environmental performance evaluation.

Please do not hesitate to contact me if you have questions or would like to discuss this in more detail.
Thank you for considering our comments.

b

Sincer

Principal Strategist




